UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MASSACHUSETTS

STEPHEN CENTOLA,
Plaintiff,
V. Civil Action No. 99-12662- NG

JOHN E POTTER,

POSTMASTER GENERAL

and UNI TED STATES POSTAL

SERVI CE, !

Def endant s.
GERTNER, D. J.:

M N N N N N N N N N

AVENDED MEMORANDUM? AND ORDER RE: DEFENDANTS MOTI ON
FOR SUMVARY JUDGVENT
February 4, 2002

Thi s case raises inportant questions concerning the extent
to which Title VIl of the 1964 Civil Rights Act, 42 U S.C 8§
2000e et seq. ("Title VI1") reaches allegations of enploynent-
rel ated discrimnation on the basis of sex and sexual
orientation.

Plaintiff, Stephen Centola ("Centola"), has brought this
action agai nst the defendants, John Potter, Postmaster General,
and the United States Postal Service (together "Defendants")
under Title VII and Executive Orders 13,087 and 11,478. Centol a
al l eges that over a seven-year period of enploynent by the Postal

Service, his co-workers continuously tornented himby making

! Pursuant to Fed. R Gv. P. 25(d)(1), John E. Potter, the new
Post master General, is substituted for WIliamJ. Henderson, his predecessor

2 Amended menorandum i ssued to correct typographical errors.



comments and | eavi ng phot ographs whi ch may be characterized as
nocki ng his masculinity, portraying himas effem nate, and

i mplying that he was a honosexual. When he conpl ai ned about this
oppressi ve conduct to his supervisors, they responded by
suspendi ng and firing himbecause of his conplaints.

The Defendants now nove for summary judgnent on the
follow ng grounds: (1) Title VIl does not prohibit discrimnation
based upon sexual orientation, (2) Title VIl does not proscribe
retaliation agai nst an enpl oyee who has opposed discrim nation
based on sexual orientation, and (3) Executive Orders 11,478 and
13,087 do not establish a private cause of action for federal
enpl oyees who have been discrimnated agai nst on the basis of
their sexual orientation.

Because Centol a has provided sufficient evidence to support
the inference that he was harassed and retaliated agai nst because
of his sex and his failure to conformw th his co-workers' sexua
stereotypes, | nust deny the Defendants' request for summary
j udgnent on these clains. However, Centola cannot assert a
private cause of action based solely on Executive Orders 13, 087
and 11,478. As a result, the Defendants' Mdtion for Summary
Judgnment [docket entry # 14] is GRANTED in part and DEN ED in

part.



FACTUAL BACKGROUND AND PROCEDURAL HI STORY

The Postal Service enployed Centola as a letter carrier for

over seven years.® During the course of his enploynent,
Centol a's co-workers harassed himby making sexual | y derogatory
comments towards himand | eaving signs and cartoons nocking him
at his "case" (work space). Although Centola is honosexual, he
never disclosed his sexual orientation to any of his co-workers
or nanagers.

On one occasion, Centola's co-workers placed a sign stating
"Het er osexual replacenent on Duty" at his case. Co-workers taped
pi ctures of Richard Simons "in pink hot pants” to Centola's
case. Centola Deposition at 7:18-8:4. Fellow carriers asked
Centola if he would be nmarching in a gay parade and asked himif
he had gotten AIDS yet. At other times, his co-workers called
hima "sword swall ower” and anti-gay epithets. H's co-workers
al so pl aced cartoons nocking gay nmen at his case. Centola
testified that this harassnent was "a constant thing." Id.

Centol a's supervisors and nmanagers al so would treat Centol a

differently than other nale and female letter carriers. Managers

8 For the purposes of this sunmmary judgnent notion, | viewthe facts in
the light nost favorable to the plaintiff, the non-noving party. Pignhons S. A
de Mecani que de Precision v. Polaroid Corp., 657 F.2d 482, 486 (1st Cir.
1981).
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woul d foll ow Centola, but not others, into the bathroomto check
on him They also permitted other carriers, but not Centola, to
| eave their cases while they were sorting mail in order to get
cof fee. Supervisors repeatedly disciplined himnore severely
than others for mnor conduct and attendance infractions.*

Centol a reported the incidents of harassnment by his co-
wor kers and supervi sors over the years of his enploynent.
Despite these conplaints, the harassment continued. 1In fact,
Centol a alleges that his conplaints to managenent about the
harassnment only resulted in further harassnent and retaliation.
Finally, on July 22, 1998, Centola was term nated.

Centola filed a Discrimnation Conplaint with the Posta
Servi ce on Septenber 12, 1998. On Decenber 30, 1999, Centola
filed his current Conplaint. The Conplaint alleged that the
di scrimnation suffered by Centola "included discrimnation on

account of Centola's sex - male" and "included discrinnation on

4 Managenent brought the follow ng disciplinary actions agai nst
Centola: on July 27, 1996, a "Listen 7-Day Suspension"” for allegedly failing
to be regular in attendance; on Septenber 18, 1998, a "Notice of 7-Day
Suspensi on" for allegedly failing to be regular in attendance; on March 26
1998, a "Notice of 14-Day Suspension" for allegedly failing to be regular in
attendance; on May 13, 1998, a "Notice of 14-Day Suspension” for allegedly
violating the Postal Service Standards of Conduct; on June 15, 1998, a "Notice
of 14-Day Suspension" for allegedly failing to performhis duties in a
satisfactory manner and, on July 22, 1998, a "Notice of Renpval," term nating
his enploynment, for allegedly failing to neet the requirenents of his
position. For all of these actions taken agai nst himby managenent, Centol a
clains that he was disciplined "when sinmlarly situated nmale and femal e
carriers were not so disciplined.”
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account of Centola's sexual orientation - honosexual." The

Def endants now nove for summary judgment.

1. LEGAL ANALYSI S

A. Summary Judgnent St andard

A court may grant sunmary judgnent only if "the pl eadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to judgnent as a matter of law." Fed. R CGv. P
56(c). The term"material" nmeans that "a contested fact has the
potential to change the outcone of the suit . . . if the dispute
over it is resolved favorably to the nonnovant,"” while the term
"genui ne" nmeans that "the evidence about the fact is such that a
reasonabl e jury could resolve the point in favor of the nonnoving

party." MCarthy v. Northwest Airlines, Inc., 56 F.3d 313, 315

(1st GCir. 1995).
In determ ning the disposition of a summary judgnment notion,
the Court views the record and draws inferences in a |light nost

favorabl e to the non-noving party. Pignons S.A. de Mecani que de

Precision v. Polaroid Corp., 657 F.2d 482, 486 (1st Cir. 1981).

"When a party fails to nake a showing sufficient to establish the

exi stence of an elenent essential to that party's case, and on



whi ch that party bears the burden of proof at trial, there can no
| onger be a genuine issue as to any material fact . . . and the
noving party is entitled to judgnent as a matter of law." Smth

v. Stratus Conputer, Inc., 40 F.3d 11, 12 (1st G r. 1994).

B. Har assnent Under Title VI

1. The Role O Sex Stereotyping

The Defendants argue that | should dismss Centola's Title
VIl sexual harassnment clains because Title VII does not prohibit
di scrim nation based upon sexual orientation in the workplace.
Title VI makes it unlawful "for an enployer . . . to
di scrim nate agai nst any individual with respect to his
conpensation, terns, conditions, or privileges of enploynent,
because of such individual's race, color, religion, sex, or
national origin."> 42 U S.C. § 2000e-2(a)(1).

I ndeed, the lawis relatively clear that discrimnation on
t he basis of sexual orientation is not barred under Title VIl so
| ong as the persons discrimnating are not al so discrimnating on
t he basis of another prohibited characteristic, such as race or

sex. See H ggins v. New Bal ance Athletic Shoe, Inc., 194 F. 3d

252, 259 (1st Cir. 1999) (regarding "as settled |aw that, as

5 The Equal Enpl oynent Opportunity Act of 1972 extended Title VII's
protections to certain federal enployees, including U S. Postal Service
enpl oyees. See 42 U.S.C. 8§2000e-16(a). Section 2000e-16(a) provides, in
part, that all personnel actions affecting covered enpl oyees "shall be made
free fromany discrimnation based on race, color, religion, sex, or national
origin." 1d.
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drafted and authoritatively construed, Title VIl does not
proscribe harassnment sinply because of sexual orientation")

(enphasi s added); Sinonton v. Runyon, 232 F.3d 33, 35-36 (2nd

Cir. 2000) (finding claimthat plaintiff was discrimnated
agai nst because of his sexual orientation alone was not
cogni zabl e under Title VI1). By itself, Centola' s claimthat he
was di scrim nated against on the basis of his sexual orientation
cannot provide a cause of action under Title VII.

However, Centola does not only allege that he was
di scri m nated agai nst because of his sexual orientation. He also
clainms that he was discrimnm nated agai nst because of his sex. And
harassnment of a man by other nen is actionable under Title VIl so
|l ong as there has been "discrimnat[ion] . . . because of
sex in the terms or conditions of enploynent."” Oncale v.

Sundowner Offshore Serv., Inc., 523 U S. 75, 79-80 (1998)

(internal quotation marks om tted).

But the |ine between discrimnation because of sexual
orientation and discrimnation because of sex is hardly clear.
Sex stereotyping is central to all discrimnation:

Di scrimnation involves generalizing fromthe characteristics of
a group to those of an individual, meking assunptions about an

i ndi vi dual because of that person's gender, assunptions that may

or may not be true. In Price Waterhouse v. Hopkins, 490 U. S.



228, 250 (1989),° for exanple, the Court held that “an enpl oyer
who acts on the basis of a belief that a woman cannot be
aggressive, or that she nust not be, has acted on the basis of
gender.” And that principle applies whether the plaintiff is a
man or a woman. As the First Circuit noted, "just as a wonan can
ground an action on a claimthat nmen discrimnated agai nst her
because she did not neet stereotyped expectations of femninity,

see Price Waterhouse, 490 U. S. at 250-251, 109 S. C. at 1775, a

man can ground a claimon evidence that other nen discrim nated
agai nst hi m because he did not nmeet stereotyped expectations of

masculinity." H ggins, 194 F.3d at 261 n.4. See also Sinonton,

232 F.3d at 38 (recognizing that "a suit [by a man] all egi ng
harassnment or di sparate treatnent based upon nonconformty with
sexual stereotypes is cognizable under Title VIl as

di scrim nation because of sex"); lanetta v. Putnam | nvestnents,

Inc., 142 F. Supp. 2d 131 (D. Mass. 2001) (finding that plaintiff
had stated cause of action under Title VIl where he all eged that

he was di scrim nated agai nst because he did not conformto the

51n Price Waterhouse, Price Waterhouse failed to pronbte Ann Hopkins,
the only worman out of 88 candidates in her partnership class, after partners
suggested that she take a “course in charmschool” and “wal k nore fem ninely,
talk nore fem ninely, dress nore fenininely, wear make-up, have her hair
styled, and wear jewelry.” 1d. at 235.




mal e gender stereotype).’ Cf. Rosa v. Park West Bank & Trust

Co., 214 F.3d 213, 215-16 (1st Cir. 2000) (using Title VII case
law to find that cause of action existed under the Equal Credit
Qpportunity Act if defendant refused to give a | oan application
to a cross-dressing mal e because his dress "did not accord with
his mal e gender."”) Stated in a gender neutral way, the rule is:

| f an enpl oyer acts upon stereotypes about sexual roles in naking
enpl oynment deci sions, or allows the use of these stereotypes in
the creation of a hostile or abusive work environnent, then the
enpl oyer opens itself up to liability under Title VII's

prohi bition of discrimnation on the basis of sex.

This is the nub of Centola's conplaint: Co-workers and
supervi sors, he clainms, discrimnated agai nst hi m because he
failed to neet their gender stereotypes of what a nman shoul d | ook
like, or act like. 1In so doing, they created an objectively
hostil e and abusive work environment in violation of Title VII.

Centol a does not need to allege that he suffered

discrimnation on the basis of his sex alone or that sexua

“In both Higgins and Sinpbnton, the Crcuit Courts refused to consider
argunents based upon a sexual stereotyping theory at the appellate |eve
because the plaintiffs had not properly raised these argunments first with the
trial courts below. Here, however, Centola properly has alleged in his
Conpl aint that the discrimnation was "on account of Centola's sex - nale" and
rai sed this argunent with supporting factual evidence in his sumary judgnent
papers and at oral argunment. Thus, | nay properly decide on the nerits
whet her his claimshould survive summary judgnent after exam ning the rel evant
factual record before ne.
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orientation played no part in his treatment. Section 107 of the
1991 CGivil Rights Act allows recovery based on proof of a "m xed
notive," a conbination of a lawful and an unlawful notive.® See

also Price Waterhouse, 490 U.S. at 240 ("Title VIl nmeant to

condemm even those decisions based on a m xture of legitimte and
illegitimate considerations.”) Thus, if Centola can denonstrate
that he was discrimnated agai nst "because of . . . sex" as a
result of sex stereotyping, the fact that he was al so

di scri m nated agai nst on the basis of his sexual orientation has
no |l egal significance under Title VII.

A m xed notive approach is inportant here, precisely because
of the difficulty in differentiating behavior that is prohibited
(discrimnation on the basis of sex) from behavior that is not
prohi bited (discrimnation on the basis of sexual orientation).
Sexual orientation harassnment is often, if not always, notivated
by a desire to enforce heterosexually defined gender norns. In
fact, stereotypes about honbsexuality are directly related to our
stereotypes about the proper roles of nen and wonen. \Wile one

paradi gmati c form of stereotypi ng occurs when co-workers single

out an effem nate man for scorn, in fact, the issue is far nore

81t states, in pertinent part: "[A]n unlawful enploynment practice is
est abl i shed when the conpl aining party denonstrates that race, color,
religion, sex, or national origin was a notivating factor for any enpl oynent
practice, even though other factors also notivated the practice." 42 U S.C. §
2000e-2( M.
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conpl ex. The harasser nmay discrimnate agai nst an openly gay co-
wor ker, or a co-worker that he perceives to be gay, whether
effem nate or not, because he thinks, "real nen don't date nen."
The gender stereotype at work here is that "real™ nmen should date
wonen, and not other nen.® Conceivably, a plaintiff who is
perceived by his harassers as stereotypically masculine in every
way except for his actual or perceived sexual orientation could
maintain a Title VII cause of action alleging sexual harassnent
because of his sex due to his failure to conformw th sexual
stereotypes about what “real” nen do or don't do.

In this case, however, | need not go so far. Centola never
di scl osed his sexual orientation to anyone at work. Hi s co-
wor kers made certain assunptions about him assunptions inforned
by gender stereotypes. For exanple, they placed a picture of
Ri chard Simmons "in pink hot pants” in Centola s work area.
Wthout placing too fine a point on it, R chard Simons “in pink
hot pants” is hardly what nost people in our society would
consider to be a masculine icon. Certainly, a reasonable jury
could interpret this picture, unacconpani ed by any text, as

evi dence that Centola's co-workers harassed hi m because Centol a

® See Sylvia A Law, Honpsexuality and the Social Meaning of Gender,
1988 Ws. L. Rev. 187 (1988). Professor Law argues that disapprobation of
honosexual behavior is a reaction to the violation of gender norns, i.e.,
traditional concepts of masculinity and femninity, rather than nmerely scorn
for honobsexual practices.
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did not conformwi th their ideas about what "real"” nen should

| ook or act like. Just as Ann Hopkins was vilified for not being
"fem ni ne" enough, Centola was vilified for not being nore
"manly."

Al t hough Centol a never disclosed his sexual orientation to
anyone at work, if Centola s co-workers |eapt to the conclusion
that Centola “nust” be gay because they found himto be
effem nate, Title VII's protections should not disappear. For
t he purposes of summary judgnent, there is sufficient evidence to
support the claimthat Centola' s co-workers puni shed hi m because
they perceived himto be inpermssibly fem nine for a man.

2. Centola's "Adni ssion"

To chal l enge this conclusion that Centola' s co-workers
di scri m nated agai nst hi m because of his sex by using sexual
stereotypes to create a hostile work environnent, the Defendants
point to what they assert is an admi ssion by Centola in his
deposition that he was discrimnated and retaliated against only
because of his sexual orientation, and not because of his sex or
any sexual stereotyping. |In one portion of his deposition,
Centola did agree that he was discrimnated and retaliated
agai nst because of his sexual orientation and answered that he
di d not know of any other basis that caused these actions to

occur. Centola Deposition at 36:14-25. The Defendants assert
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that this |anguage establishes that Centola' s persecutors
harassed himon the basis of his sexual orientation and not on
t he basis of his sex.

However, in an earlier portion of his deposition, Centola
agreed that he had been a victimof "sex discrimnation" and
detail ed "what acts of sex discrimnation occurred® to him
Centol a Deposition at 7:14-8:4. So, at the very least, it seens
that Centola hinself has provided conflicting evidence about
whet her the discrimnation that he endured was sol ely because of
his sexual orientation or also because of his sex and sexual
st er eot ypi ng.

More inportantly, the Defendants fail to provide a
conmpel ling reason to justify why Centola's belief concerning why
he was harassed shoul d be dispositive on the question of his
harassers' notivation. By naking it unlawful "to discrimnate

because of . . . sex,"” Title VII is clear that it is the
harassers' discrimnatory aninus and nental state that are
crucial to determ ning whether Title VII outlaws the harassers'
conduct. 42 U S.C. 8§ 2000e-2(a)(1). The question to be answered
here is -- what notivated Centola's co-workers and supervisors to
t ake these actions agai nst Centola? Thus, while Centola's
i mpression of why his fell ow workers took these actions agai nst

himis relevant, it is not conclusive on the question of why they

-13-



acted the way that they did. Centola cannot "adnmit" to a
notivation that only existed in the mnds of his harassers. '
Centola's conflicting deposition testinony nust be wei ghed
agai nst the other evidence in the record for the purposes of
summary judgnment. As expl ai ned above, the Richard Si mmons
phot ograph strongly supports an inference that Centola's
harassers di scrim nated agai nst himbecause of his sex due to a
sexual stereotype that Centola was not sufficiently nmasculine.
Wil e relevant, Centola's inconsistent testinony regarding his
tornmentors' notivations is not sufficient to refute this
i nference that he was discrim nated agai nst because of his sex.
Al though Centola's Title VII sexual harassnment claimhas
survived summary judgnment, Centola still faces the difficult task
of convincing a jury that his harassers' behavior was so
objectively offensive that it altered the conditions of his
enpl oynment. As the Supreme Court noted in Oncale, "[c]onduct
that is not severe or pervasive enough to create an objectively
hostil e or abusive work environment — an environment that a
reasonabl e person would find hostile or abusive -— is beyond

Title VII's purview " Oncale, 523 U.S. at 81. However,

10 This is especially true where, as described above, the two doctrines
-- discrimnating agai nst sonmeone for being a honpsexual (because "real"” nen
don't date other men), and discrinnating agai nst soneone for being effeninate
-- overl ap.
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regardl ess of whether Centola will ultimately convince a jury
that his claimneets this standard, he has provi ded enough
evi dence to receive the opportunity to present his case.

Because Centol a has carried his summary judgnment burden of
proving that his co-workers and supervisors discrimnated agai nst
hi m because of his sex by using inperm ssible sexual stereotypes
agai nst him the Defendants notion for summary judgment on
Centola's Title VII sexual harassnment claimis DEN ED

C. Retaliation Under Title VII

Centola also raises a retaliation claimunder Title VII.
Title VII provides that "it shall be an unl awful enpl oynent
practice for an enployer to discrimnate against any of his
enpl oyees . . . because he has opposed any practice nade an
unl awf ul enpl oynent practice by this subchapter.” 42 U S.C. 8§
2000e- 3( a).

To establish a prinma facie case of retaliation, Centola nust

show that: (1) he engaged in protected conduct under Title VII;
(2) he suffered an adverse enpl oynent action; and (3) a causal
connection existed between the protected conduct and the adverse

acti on. Fennell v. First Step Designs, Ltd., 83 F.3d 526, 535

(1st Gir. 1996). In this case, the protected activity that
Centol a engaged in, and for which he alleges that he suffered

retaliation, is the act of reporting discrimnation and
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harassnment against himto his enployer. The enploynent activity
or practice that Centola opposed need not be a Title VII
violation so long as Centola had a reasonabl e belief that there
was a Title VI1 violation, and he conmuni cated that belief to his
enpl oyer in good faith. Hi ggins, 194 F.3d at 261-62; Petitti V.

New Engl and Tel. & Tel. Co., 909 F.2d 28, 33 (1st G r. 1990).

The Defendants argue first that Centola's retaliation claim
fails because Centola did not oppose an enpl oynent practice made
unlawful by Title VII. They assert that because sexual
orientation discrimnation is not illegal under Title VII,
Centol a was not engaging in protected conduct when he conpl ai ned
about this discrimnation to his enployers, and therefore,

Centola fails to establish the first prong of his prima facie

case.

The Defendants al so point again to Centola's "adm ssion”
t hat he believed that he was being discrimnated against only on
the basis of his sexual orientation. They argue that Centola did
not have an objectively reasonable belief that the discrimnation
he conpl ai ned about was illegal because he believed that he was
har assed sol el y because of his sexual orientation, a
characteristic that Title VII does not protect.

But the Defendants’ arguments are unavailing. Centola

conpl ai ned about the actions taken against him There is no
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evidence in the record that when he conpl ai ned about these
actions, he conplained only about discrimnation on the basis of
his sexual orientation, and not on the basis of his sex. He did
not characterize the harassnent when he reported it. He just
asked for it to stop.

Furthernore, even if Centola believed that he was being
di scri m nated agai nst solely on the basis of his sexual
orientation, he has identified an issue of material fact as to
whet her the discrimnation was, in fact, based on sexua
stereotyping. Again, there is no evidence in the record
concerni ng how Centola characterized the of fendi ng harassnment in
his conplaints to his enployers. As Centola never disclosed his
sexual orientation to anyone at work, there is no evidence that
Centola clained that this discrimnation was because of his
sexual orientation. Even if Centola, in fact, believed that the
di scrimnation was on the basis of sexual orientation, an
unprotected characteristic, what he presented to his enpl oyers
were events that, viewed in the Iight nost favorable to him
constituted discrimnation against himon the basis of his sex
due to sexual stereotyping.

This fact distinguishes Centola's situation from Hamer v.

St. Vincent Hospital and Health Care Center, Inc., 224 F.3d 701

(7th Gr. 2000), a case heavily relied on by the Defendants. In

-17-



Hammer, the plaintiff's Title VIl harassnment claimfailed because
t he harassnment in the case was based solely on the plaintiff's
sexual orientation and not on his sex and sexual stereotyping.

In fact, the opinion does not even nention Price \Waterhouse or

its sexual stereotyping analysis. The Seventh Crcuit also
dism ssed the plaintiff's retaliation claimbecause "the record
only supports the conclusion that [the defendant's] harassment of
[the plaintiff] was based on [the plaintiff's] honbsexuality, and
thus no reasonable jury could find that [the plaintiff]
reasonably believed that his grievance was directed at an
unl awf ul enpl oynent practice under Title VII1." [d. at 707.

By contrast, Centola has asserted an actionable Title VII
sex- based sexual harassment claim As a result, Hamer is
di sti ngui shable, and Title VIl protects Centola's conduct of
conpl ai ni ng about this harassnment to his enpl oyers.

Viewed in the Iight nost favorable to Centola, he conpl ai ned
about an enpl oynent practice that violated Title VII, and his
conplaints led to a nunber of adverse enpl oynent actions agai nst

him Centola therefore has established a prima facie case of

retaliation. Once a prima facie show ng has been nade, the

burden shifts to the Defendants to articulate a legitimte,
nonretaliatory reason for its enploynent decision. Fennell, 83

F.3d at 535. Relying solely on their |egal argunments concerning
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the permssibility of sexual orientation discrimnation, the
Def endants did not present any evidence to support a
nonretaliatory reason for their enploynment decisions against
Centola. As a result, genuine issues of material fact remain
concerni ng the reasons behind the adverse enpl oynent actions
t aken agai nst Centola, and the Defendants' notion for sumary
judgnent on Centola's Title VII retaliation claimis DEN ED

D. Executive Orders 13,087 And 11,478

Centol a al so asserts a private cause of action directly
under Executive Orders 13,087 and 11,478. As anmended by
Executive Order 13,087, Executive Order 11,478 states, "[i]t is
the policy of the Governnent of the United States . . . to
prohi bit discrimnation in enploynent because of race, color,
religion, sex, national origin, handicap, age, sexual
orientation, or status as a parent."” Exec. Order No. 11,478, 3
C.F.R 803 (1966-1970); Exec. Order No. 13,087, 63 Fed. Reg.
30,097. Section 10 of Executive Order 11,478 expressly states
that the Order is applicable to the United States Postal Service.
Exec. Order 11,478 at § 10.

To assert a judicially enforceable private cause of action
directly under an executive order, a plaintiff must show (1) that
the President issued the order pursuant to a statutory mandate or

del egation of authority from Congress, and therefore the order
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had the force and effect of law, and (2) that the order's terns
and purpose evidenced an intent to create a private right of

acti on. | ndependent Meat Packers Association v. Butz, 526 F.2d

228, 234-35 (8th Cir. 1975). 1In the absence of such a del egation
of authority or mandate from Congress, the President may not act

as a | awmaker on his own. Youngstown Sheet & Tube Co. v. Sawer,

343 U.S. 579, 587-89 (1952).

The terms of Executive Orders 13,087 and 11,478 do not
reveal an intent to create a private cause of action. |In fact,
Section 11 of Executive Order 11,478 explicitly states, "[t]his
Executive Order does not confer any right or benefit enforceable
inlaw or equity against the United States or its representa-
tives." Exec. Order No. 11,478 at 8§ 11. By thensel ves then,
Executive Orders 13,087 and 11,478 do not create a judicially
enforceabl e private right of action for Centol a.

Centol a al so nmakes an argunent that Title VII itself applies
to sexual orientation discrimnation based on the | anguage of 42
U S.C. 82000e-16(c), which protects enployees of the federal
gover nment . That section states:

Wthin 90 days of receipt of notice of fina
action taken by a departnent, agency, or unit
referred to in subsection (a) of this
section, or by the Equal Enpl oynent
Qpportunity Commi ssion upon an appeal froma
deci sion or order of such departnment, agency,

or unit on a conplaint of discrimnation
based on race, color, religion, sex or
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national origin, brought pursuant to
subsection (a) of this section, Executive
Order 11478 or any succeedi ng Executive
orders, or after one hundred and ei ghty days
fromthe filing of the initial charge . . . ,
an enployee . . . , if aggrieved by the fina
di sposition of his conplaint, or by the
failure to take final action on his
conplaint, nmay file a civil action as
provided in section 2000e-5 of this

title.

42 U.S.C. 82000e-16(c). In effect, Centola argues that Congress
has given the President the ability to expand the scope of Title
VII's protections by authorizing a civil action based on a
conpl ai nt "brought pursuant to . . . Executive Order 11,478 or
any succeedi ng Executive orders."

The First Grcuit has rejected an argunent anal ogous to this

one previously in Lennon v. Rubin, 166 F.3d 6 (1st Cir. 1999).

I n Lennon, claimng that he had been discrim nated agai nst
because of his age, a forner enployee of the Bureau of Al cohol,
Tobacco, and Firearns sued the federal governnment under Title
VII. Specifically, he pointed to the text of 42 U S.C. § 2000e-
16(c) to claimthat he could bring his age discrimnation
conpl aint under Title VII because Executive Order 11,478 forbids
di scrimnation on the basis of age.

Rel yi ng on the plain | anguage of 42 U. S.C. 82000e-16(c), the
First Circuit rejected this argunment. In doing so, it held that

42 U.S.C. 8§ 2000e-16(c) clearly stated that a conpl ai nt of
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di scrimnation nust be "based on race, color, religion, sex, or
national origin" to grant a plaintiff a private cause of action
under Title VII. 42 U S.C. 8§ 2000e-16(c); Lennon, 193 F.3d at 8.
The fact that Executive Order 11,478 al so forbids discrimnation
on the basis of age is irrelevant for the purposes of Title VII
because Executive Order 11,478 does not "expand the categories on
whi ch a conpl ai nt nay be based or the reach of Title VII."

Lennon, 193 F.3d at 8.

By |ike reasoning, Executive Orders 11,478 and 13,087 do not
expand the reach of Title VII to protect against discrimnation
on the basis of sexual orientation. To the extent that Centola's
claimof discrimnation is based on sexual orientation, and not
based on sex, neither Title VII nor Executive Orders 13,087 and
11,478 provide himwi th a private cause of action. Subsequently,
t he Defendants' notion for summary judgnment on Centola's clains

based on Executive Oders 13,087 and 11,478 i s GRANTED

I11. CONCLUSI ON

For the reasons stated above, the Defendants' notion for
summary judgnment is GRANTED in part and DENIED in part. The
Def endants' notion for summary judgnent on Centola's Title VII
harassnment claimis DENIED. The Defendants' notion for sunmmary

judgnent on Centola's Title VII retaliation claimis DENIED. The
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Def endants notion for summary judgment on Centola's clains based

on Executive Orders 13,087 and 11,478 i s GRANTED

SO ORDERED

Dat ed: February 4, 2002

NANCY GERTNER, U. S.D.J.
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